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§5.1

Subpart F—Federal Branches and
Agencies

5.70 Federal branches and agencies.

AUTHORITY: 12 U.S.C. 1 et seq., 24a, 93a,
215a-2, 215a-3, 481, 1462a, 1463, 1464, 2901 et
seq., 3907, and 5412(b)(2)(B).

EFFECTIVE DATE NOTE: At 85 FR 80434, Dec.
11, 2020, the authority citation for part 5 was
revised, effective Jan. 11, 2021. For the con-
venience of the user, the revised text is set
forth as follows:

AUTHORITY: 12 U.S.C. 1 et seq., 24a, 35, 93a,
214a, 215, 215a, 21ba-1, 215a-2, 215a-3, 215c,
371d, 481, 1462a, 1463, 1464, 1817(j), 1831i, 1831u,
2901 et seq., 3101 et seq., 3907, and 5412(b)(2)(B).

SOURCE: 61 FR 60363, Nov. 27, 1996, unless
otherwise noted.

§5.1 Scope.

This part establishes rules, policies
and procedures of the Office of the
Comptroller of the Currency (OCC) for
corporate activities and transactions
involving national banks and Federal
savings associations. It contains infor-
mation on rules of general and specific
applicability, where and how to file,
and requirements and policies applica-
ble to filings. This part also establishes
the corporate filing procedures for Fed-
eral branches and agencies of foreign
banks.

[80 FR 28414, May 18, 2015]

Subpart A—Rules of General
Applicability

SOURCE: 80 FR 28414, May 18, 2015, unless
otherwise noted.

§5.2 Rules of general applicability.

(a) In general. The rules in this sub-
part apply to all sections in this part
unless otherwise stated.

(b) Ezxceptions. The OCC may adopt
materially different procedures for a
particular filing, or class of filings, in
exceptional circumstances or for un-
usual transactions, after providing no-
tice of the change to the applicant and
to any other party that the OCC deter-
mines should receive notice.

(c) Comptroller’s Licensing Manual.
The ‘‘Comptroller’s Licensing Manual”’
provides additional filing guidance, in-
cluding policies and procedures. This
Manual and sample forms are available
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on the OCC’s Internet Web page at
WWW.0CC.goV.

(d) Electronic filing. The OCC encour-
ages electronic filing for all filings.
The Comptroller’s Licensing Manual
describes the OCC’s electronic filing
procedures.

EFFECTIVE DATE NOTE: At 85 FR 80434, Dec.
11, 2020, §5.2 was amended, effective Jan. 11,
2021, by:

a. In paragraph (b), removing the word
‘“filings,” and adding in its place the phrase
“filings as it deems necessary, for example,”’
and removing the word ‘“‘applicant’ and add-
ing in its place the word ‘‘filer”’; and

b. In paragraph (c), removing the phrase
‘‘on the OCC’s Internet Web page’’.

§5.3 Definitions.

As used in this part:

(a) Applicant means a person or enti-
ty that submits a notice or application
to the OCC under this part.

(b) Application means a submission
requesting OCC approval to engage in
various corporate activities and trans-
actions.

(c) Appropriate OCC licensing office
means the OCC office that is respon-
sible for processing applications or no-
tices to engage in various corporate ac-
tivities or transactions, as described at
WWW.0CC.gov.

(d) Appropriate OCC supervisory office
means the OCC office that is respon-
sible for the supervision of a national
bank or Federal savings association, as
described in subpart A of 12 CFR part 4.

(e) Capital and surplus means:

(1) For qualifying community bank-
ing organizations that have elected to
use the community bank leverage ratio
framework, as set forth under the
OCC’s Capital Adequacy Standards at
part 3 of this chapter:

(i) A qualifying community banking
organization’s tier 1 capital, as used
under §3.12 of this chapter; plus

(ii) A qualifying community banking
organization’s allowance for loan and
lease losses or adjusted allowances for
credit losses, as applicable, as reported
in the national bank’s or Federal sav-
ings association’s Consolidated Report
of Condition and Income (Call Report);
or

(2) For all other national banks and
Federal savings associations:
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(i) A national bank’s or Federal sav-
ings association’s tier 1 and tier 2 cap-
ital calculated under the OCC’s risk-
based capital standards set forth in
part 3 of this chapter, as applicable, as
reported in the Call Report; plus

(ii) The balance of the national
bank’s or Federal savings association’s
allowance for loan and lease losses or
adjusted allowances for credit losses,
as applicable, not included in the insti-
tution’s tier 2 capital, for purposes of
the calculation of risk-based capital
described in paragraph (e)(2)(i) of this
section, as reported in the Call Report.

(f) Depository institution means any
bank or savings association.

(g) Eligible bank or eligible savings as-
sociation means a national bank or Fed-
eral savings association that:

(1) Is well capitalized as defined in 12
CFR 6.4;

(2) Has a composite rating of 1 or 2
under the Uniform Financial Institu-
tions Rating System (CAMELS);

(3) Has a Community Reinvestment
Act (CRA), 12 U.S.C. 2901 et seq., rating
of ““Outstanding’ or ‘‘Satisfactory,” if
applicable;

(4) Has a consumer compliance rating
of 1 or 2 under the Uniform Interagency
Consumer Compliance Rating System;
and

(5) Is not subject to a cease and desist
order, consent order, formal written
agreement, or Prompt Corrective Ac-
tion directive (see 12 CFR part 6, sub-
part B) or, if subject to any such order,
agreement, or directive, is informed in
writing by the OCC that the bank or
savings association may be treated as
an ‘‘eligible bank or eligible savings as-
sociation” for purposes of this part.

(h) Eligible depository institution
means:

(1) With respect to a national bank, a
state bank or a Federal or state sav-
ings association that meets the criteria
for an ‘‘eligible bank or eligible savings
association” under §5.3(g) and is FDIC-
insured; and

(2) With respect to a Federal savings
association, a state or national bank or
a state savings association that meets
the criteria for an ‘‘eligible bank or eli-
gible savings association’ under §5.3(g)
and is FDIC-insured.

§5.3, Nt.

(i) Filing means an application or no-
tice submitted to the OCC under this
part.

(j) Notice, in general, means a submis-
sion notifying the OCC that a national
bank or Federal savings association in-
tends to engage in or has commenced
certain corporate activities or trans-
actions. The specific meaning of notice
depends on the context of the rule in
which it is used and may require the
filer to obtain prior OCC approval be-
fore engaging in the activity or trans-
action, may provide the OCC with au-
thority to disapprove the notice, or
may be informational requiring no offi-
cial OCC action.

(k) Principal city means an area des-
ignated as a ‘“‘principal city’’ by the Of-
fice of Management and Budget.

(1) Short-distance relocation means
moving the premises of a branch or
main office of a national bank or a
branch or home office of a Federal sav-
ings association within a:

(1) One thousand foot-radius of the
site if the branch, main office, or home
office is located within a principal city
of an MSA;

(2) One-mile radius of the site if the
branch, main office, or home office is
not located within a principal city, but
is located within an MSA; or

(3) Two-mile radius of the site if the
branch, main office, or home office is
not located within an MSA.

[80 FR 28414, May 18, 2015, as amended at 84
FR 4240, Feb. 14, 2019; 84 FR 61793, Nov. 13,
2019; 84 FR 69297, Dec. 18, 2019]

EFFECTIVE DATE NOTE: At 85 FR 80434, Dec.
11, 2020, §5.3 was revised, effective Jan. 11,
2021. For the convenience of the user, the re-
vised text is set forth as follows:

§5.3 Definitions.

As used in this part:

Application means a submission requesting
OCC approval to engage in various corporate
activities and transactions.

Appropriate Federal banking agency has the
meaning set forth in section 3(q) of the Fed-
eral Deposit Insurance Act, 12 U.S.C. 1813(q).

Appropriate OCC licensing office means the
OCC office that is responsible for processing
applications or notices to engage in various
corporate activities or transactions, as de-
scribed at www.occ.gov.
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Appropriate OCC supervisory office means
the OCC office that is responsible for the su-
pervision of a national bank or Federal sav-
ings association, as described in subpart A of
12 CFR part 4.

Capital and surplus means:

(1) For qualifying community banking or-
ganizations that have elected to use the
community bank leverage ratio framework,
as set forth under the OCC’s Capital Ade-
quacy Standards at part 3 of this chapter:

(i) A qualifying community banking orga-
nization’s tier 1 capital, as used under §3.12
of this chapter; plus

(ii) A qualifying community banking orga-
nization’s allowance for loan and lease losses
or adjusted allowances for credit losses, as
applicable, as reported in the national bank’s
or Federal savings association’s Consoli-
dated Report of Condition and Income (Call
Report); or

(2) For all other national banks and Fed-
eral savings associations:

(i) A national bank’s or Federal savings as-
sociation’s tier 1 and tier 2 capital calculated
under the OCC’s risk-based capital standards
set forth in part 3 of this chapter, as applica-
ble, as reported in the Call Report, respec-
tively; plus

(ii) The balance of the national bank’s or
Federal savings association’s allowance for
loan and lease losses or adjusted allowances
for credit losses, as applicable, not included
in the institution’s tier 2 capital, for pur-
poses of the calculation of risk-based capital
described in paragraph (2)(i) of this defini-
tion, as reported in the Call Report.

Depository institution means any bank or
savings association.

Eligible bank or eligible savings association
means a national bank or Federal savings as-
sociation that:

(1) Is well capitalized under §5.3;

(2) Has a composite rating of 1 or 2 under
the Uniform Financial Institutions Rating
System (CAMELS);

(3) Has a Community Reinvestment Act
(CRA), 12 U.S.C. 2901 et seq., rating of ‘“‘Out-
standing”’ or ‘‘Satisfactory,” if applicable;

(4) Has a consumer compliance rating of 1
or 2 under the Uniform Interagency Con-
sumer Compliance Rating System; and

(5) Is not subject to a cease and desist
order, consent order, formal written agree-
ment, or Prompt Corrective Action directive
(see 12 CFR part 6, subpart B) or, if subject to
any such order, agreement, or directive, is
informed in writing by the OCC that the
bank or savings association may be treated
as an ‘‘eligible bank or eligible savings asso-
ciation’ for purposes of this part.

Eligible depository institution means:

(1) With respect to a national bank, a State
bank or a Federal or State savings associa-
tion that meets the criteria for an ‘‘eligible
bank or eligible savings association’ under
§5.3 and is FDIC-insured; and
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(2) With respect to a Federal savings asso-
ciation, a State or national bank or a State
savings association that meets the criteria
for an ‘‘eligible bank or eligible savings asso-
ciation’” under §5.3 and is FDIC-insured.

FDIC means the Federal Deposit Insurance
Corporation.

Filer means a person or entity that submits
a notice or application to the OCC under this
part.

Filing means an application or notice sub-
mitted to the OCC under this part.

GAAP means generally accepted account-
ing principles as used in the United States.

MSA means metropolitan statistical area
as defined by the Director of the Office of
Management and Budget.

Nonconforming assets and nonconforming ac-
tivities mean assets or activities, respec-
tively, that are impermissible for national
banks or Federal savings associations to
hold or conduct, as applicable, or, if permis-
sible, are held or conducted in a manner that
exceeds limits applicable to national banks
or Federal savings associations, as applica-
ble. Assets include investments in subsidi-
aries or other entities.

Notice, in general, means a submission no-
tifying the OCC that a national bank or Fed-
eral savings association intends to engage in
or has commenced certain corporate activi-
ties or transactions. The specific meaning of
notice depends on the context of the rule in
which it is used and may provide the OCC
with authority to disapprove the notice or
may be informational requiring no official
OCC action.

OTS means the former Office of Thrift Su-
pervision.

Previously approved activity means:

(1) In the case of a national bank, any ac-
tivity approved in published OCC precedent
for a national bank, an operating subsidiary
of a national bank, or a non-controlling in-
vestment of a national bank; and

(2) In the case of a Federal savings associa-
tion, any activity approved in published OCC
or OTS precedent for a Federal savings asso-
ciation, an operating subsidiary of a Federal
savings association, or a pass-through in-
vestment of a Federal savings association.

Principal city means an area designated as
a ‘‘principal city’ by the Office of Manage-
ment and Budget.

Short-distance relocation means moving the
premises of a branch or main office of a na-
tional bank or a branch or home office of a
Federal savings association within a:

(1) One thousand foot-radius of the site if
the branch, main office, or home office is lo-
cated within a principal city of an MSA;

(2) One-mile radius of the site if the
branch, main office, or home office is not lo-
cated within a principal city, but is located
within an MSA; or

274



Compitroller of the Currency, Treasury

(3) Two-mile radius of the site if the
branch, main office, or home office is not lo-
cated within an MSA.

Well capitalized means:

(1) In the case of a national bank or Fed-
eral savings association, the capital level de-
scribed in 12 CFR 6.4(b)(1);

(2) In the case of a Federal branch or agen-
cy, the capital level described in 12 CFR
4.7(b)(1)(iii); or

(3) In the case of another depository insti-
tution, the capital level designated as ‘‘well
capitalized” by the institution’s appropriate
Federal banking agency pursuant to section
38 of the Federal Deposit Insurance Act (12
U.S.C. 18310).

Well managed means:

(1) In the case of a national bank or Fed-
eral savings association:

(i) Unless otherwise determined in writing
by the OCC, the national bank or Federal
savings association has received a composite
rating of 1 or 2 under the Uniform Financial
Institutions Rating System in connection
with its most recent examination, and at
least a rating of 2 for management, if such a
rating is given; or

(ii) In the case of a national bank or Fed-
eral savings association that has not been
examined by the OCC, the existence and use
of managerial resources that the OCC deter-
mines are satisfactory.

(2) In the case of a Federal branch or agen-
cy of a foreign bank:

(i) Unless determined otherwise in writing
by the OCC, the Federal branch or agency
has received a composite ROCA supervisory
rating (which rates risk management, oper-
ational controls, compliance, and asset qual-
ity) of 1 or 2 at its most recent examination,
and at least a rating of 2 for risk manage-
ment, if such a rating is given; or

(ii) In the case of a Federal branch or agen-
cy that has not been examined by the OCC,
the existence and use of managerial re-
sources that the OCC determines are satis-
factory.

(3) In the case of another depository insti-
tution:

(i) Unless otherwise determined in writing
by the appropriate Federal banking agency,
the institution has received a composite rat-
ing of 1 or 2 under the Uniform Financial In-
stitutions Rating System (or an equivalent
rating under an equivalent rating system) in
connection with the most recent examina-
tion or subsequent review of the depository
institution and, at least a rating of 2 for
management, if such a rating is given; or

(ii) In the case of another depository insti-
tution that has not been examined by its ap-
propriate Federal banking agency, the exist-
ence and use of managerial resources that
the appropriate Federal banking agency de-
termines are satisfactory.

§5.4, Nt.

§5.4 Filing required.

(a) Filing. A depository institution
shall file an application or notice with
the OCC to engage in corporate activi-
ties and transactions as described in
this part.

(b) Availability of forms. Forms and in-
structions for filing are available on
the OCC’s Internet Web page at
WWW.0CC.gov.

(c) Other agency’s applications or fil-
ings. At the request of the applicant,
the OCC may accept an application or
other filing submitted to another Fed-
eral agency that covers the proposed
action or transaction and contains sub-
stantially the same information as re-
quired by the OCC. The OCC also may
require the applicant to submit supple-
mental information.

(d) Where to file. An applicant should
address a filing or other submission
under this part to the appropriate OCC
licensing office or appropriate OCC su-
pervisory office, unless the OCC advises
an applicant otherwise. Relevant ad-
dresses are listed on the OCC’s Internet
Web page at www.occ.gov.

(e) Incorporation of other material. An
applicant may incorporate any mate-
rial contained in any other application
or filing filed with the OCC or other
Federal agency by reference, provided
that the material is attached to the ap-
plication and is current and responsive
to the information requested by the
OCC. The filing must clearly indicate
that the information is so incorporated
and include a cross-reference to the in-
formation incorporated.

(f) Prefiling meeting. When submitting
an application to the OCC, an applicant
is encouraged to contact the appro-
priate OCC licensing office to deter-
mine the need for a prefiling meeting.
The OCC decides whether to require a
prefiling meeting on a case-by-case
basis. Submission of a draft business
plan or other relevant information be-
fore any prefiling meeting may expe-
dite the filing review process. Informa-
tion on model business plans can be
found in the Comptroller’s Licensing
Manual.

EFFECTIVE DATE NOTE: At 85 FR 80435, Dec.
11, 2020, §5.4 was amended, effective Jan. 11,
2021, by:
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